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§553.102

(b) Congress did not intend to dis-
courage or impede volunteer activities
undertaken for civic, charitable, or hu-
manitarian purposes, but expressed its
wish to prevent any manipulation or
abuse of minimum wage or overtime
requirements through coercion or
undue pressure upon individuals to
‘“volunteer’ their services.

(¢) Individuals shall be considered
volunteers only where their services
are offered freely and without pressure
or coercion, direct or implied, from an
employer.

(d) An individual shall not be consid-
ered a volunteer if the individual is
otherwise employed by the same public
agency to perform the same type of
services as those for which the individ-
ual proposes to volunteer.

§553.102 Employment by the same
public agency.

(a) Section 3(e)(4)(A)(ii) of the FLSA
does not permit an individual to per-
form hours of volunteer service for a
public agency when such hours involve
the same type of services which the in-
dividual is employed to perform for the
same public agency.

(b) Whether two agencies of the same
State or local government constitute
the same public agency can only be de-
termined on a case-by-case basis. One
factor that would support a conclusion
that two agencies are separate is
whether they are treated separately for
statistical purposes in the Census of
Governments issued by the Bureau of
the Census, U.S. Department of Com-
merce.

§553.103 “Same type of services” de-
fined.

(@) The 1985 Amendments provide
that employees may volunteer hours of
service to their public employer or
agency provided ‘“‘such services are not
the same type of services which the in-
dividual is employed to perform for
such public agency.” Employees may
volunteer their services in one capacity
or another without contemplation of
pay for services rendered. The phrase
‘‘same type of services’” means similar
or identical services. In general, the
Administrator will consider, but not as
the only criteria, the duties and other
factors contained in the definitions of

29 CFR Ch. V (7-1-97 Edition)

the 3-digit categories of occupations in
the Dictionary of Occupational Titles in
determining whether the volunteer ac-
tivities constitute the ‘‘same type of
services” as the employment activi-
ties. Equally important in such a de-
termination will be the consideration
of all the facts and circumstances in a
particular case, including whether the
volunteer service is closely related to
the actual duties performed by or re-
sponsibilities assigned to the em-
ployee.

(b) An example of an individual per-
forming services which constitute the
‘‘same type of services’ is a nurse em-
ployed by a State hospital who pro-
poses to volunteer to perform nursing
services at a State-operated health
clinic which does not qualify as a sepa-
rate public agency as discussed in
§553.102. Similarly, a firefighter cannot
volunteer as a firefighter for the same
public agency.

(c) Examples of volunteer services
which do not constitute the ‘‘same
type of services’ include: A city police
officer who volunteers as a part-time
referee in a basketball league spon-
sored by the city; an employee of the
city parks department who serves as a
volunteer city firefighter; and an office
employee of a city hospital or other
health care institution who volunteers
to spend time with a disabled or elderly
person in the same institution during
off duty hours as an act of charity.

§553.104 Private individuals who vol-
unteer services to public agencies.

(a) Individuals who are not employed
in any capacity by State or local gov-
ernment agencies often donate hours of
service to a public agency for civic or
humanitarian reasons. Such individ-
uals are considered volunteers and not
employees of such public agencies if
their hours of service are provided with
no promise expectation, or receipt of
compensation for the services ren-
dered, except for reimbursement for ex-
penses, reasonable benefits, and nomi-
nal fees, or a combination thereof, as
discussed in §553.106. There are no limi-
tations or restrictions imposed by the
FLSA on the types of services which
private individuals may volunteer to
perform for public agencies.
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